UNITED STATES OF AMERICA i
REFQORE TIFE FEDERAL TRADE cmnﬂssmrwh\

IN THE MATTER OF PUBLIC VERSION

MSCSOFTWARE CORPORATION, Deckel No. 9299

8 corporalion.
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MSC?s SUPPLEMENT TO ITS EMERGENCY MOTION TO REMEDY
JIM CASHYAN'S REFUSAL TO APPEAR FOR HIS DEPOSTTHON
ANIY
MOTION TO REOPEN DR. SCHAEFFER’s BEPOSITION FOR A LIMITED PURPOSE

Mot surprisingly, ncither Complaint Counsel nor ANSY S denies the fundarnen lal faets
oullined in MSCs Motion to Remedy Jim Cashmen’s Failure to Appear for Deposilion.

. They do not refute the fact that their wilnesses have been cvagive, claiming
instead that they were somchow “lorecd” mto admitting the truth.!

. They do not refute the fact that ANSYS, SAS, Lockheed and Complaint
Counsel have formed a parinership to or MSC thiough the
use ot the litigation.

. They do not refute the faci that Mr. Cashonan unilaterally failed to appear for
his deposition and disregarded the subpoena that compelled his appearance.

' ANSYS argues that its emplovees were somehow forced to provide testimeny that hurts the
ANSYS/SAS/Lockheed Martin/Complaint Counsel parterships® case. See ANSYS Br. at 1. But
they don’t explain why the evidence cited in MSC’s opening briel — such ax the admission that
AMNSYS angd MSC have engapged in or ANSY&™s efforts 1o walk away from documents
by claiming that they don’t know what they meant when they wrotc them — is wrong.  Indeed,
neither Complaint Counsel nor ANSYS poinls to any misreading of any quote or cite in MSC'3
molion. Instead, ANSYS is just upsct that MSC refuses to let it rest on cvasive, non-responsive
answers to avoid providing testimony harmiful to the parmership’s case. Indeed, what “speaks
volumes™ (in ANSYSs own words) s MSC’s relianee on tostimony and documents (all supported
with the nceossary foundation), and ANSYS’s and Complaint Coeunsel's Gilure to deny these facts.



Because neither Complaint Counscl nor ANSYS deny the ceniral Bacls set forth in MSC’s motion
the requested relief should be granted. A proposed order iz allached, which makes some minor
modifications to its previous request forrclict, in order to 2ccount for the events of last weele, namely
(1) the depesition of 1larry Schaeffer, (ii) his effort 1o hide behind an imagined “joint nterest”
privilege as a basis for net answering questions concerning his deposition preparation by ANSYS™s
attormey, and (iii) the need to reschedule Mr. Cashman’s dcposition to Tune 2 1™ and 22", since the
14" and 15" have come and gene.

Significantly, lhe cvents of the last week make itall the more clear that ANSYS, SAS,
and Complaint Counsel are playing games in ovder to mampulate the outcome of this case. For
example, in its Response, ANSYS claims that Jim Cashman does not have any “special knewlcdge

of facts relevant to this case.” That is dead wrong” Mr, Cashman produced over 600 pages of

* Significantly, rather than be up-front and disclose the infommation thal Mr. Caslinan does have,
they seek to hide behind Mr. Donovan's legalistic unde Gned, weusel tenm “special knowledge.” The
inference that ANSY'S wants this court to believe is that Mr. Cashman has no knowledge relevant
to this litigation. The facts are otherwise, in fact, it is becavse Mr. Cashinan has facts that are
detrimenlal & Complant Counsel’s case, and the fact that his own conducl and those of his
employecs in leading the Partnership’s efforts to secretly assist the FTC is improper, thal the FTC
convenicnily avoided placing him on the FIT witness list,

Complaint Counscl s simnilurly playing word gaimes, when they say **Complaint Counscl
dispute most cphatically the assertions made by MSC .. that Complaint Counsal was *complicil’
inany ‘partncrship” with ANSYS ... to ‘frame” MSC.” While Complaint Counsel will not admil this
— probably because they want w quibhble with the definitions of the words in quotes  the fact is ihey
have consistently supporled ANSYS's efforts to evade diseovery, they mterlered with MS(C's
negotiation: with SAS, they exchanged drafis with ANSYS prior o ANSYS s oTer 1o MSC, and
they relied on SAS’s business plan, which they knaw was drafted with the FTC casc in mind, if not
divectly for the FTC. Moreover, as discwssed below, they refused to answer any questions about their
efforts to coordinate with the other members of Lhe partnership, including whether they wese
involved in coordinating with counsel [or third-parties in preparation for their depositions.
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documents responsive o MSC’s subpoeny (and many, many more that he authored or received).’
Mr. Cashman has alzo spearhesded ellons o compete agamst MSC, and has numcrous documenis

discussing ways to assist Complaint Counscl in prosceuting this case and WS,

Indeed, Mr. Cashman, himself, acknowledges his pivotal role. In one e-muail, Mr.

Cashman instructs his team (o
Other c-mails direetly conmradict ANSYS s pleading that Mz,
Cashman has no “special knowledpe,” demonairating thai he 15 a divect participant. For example,

in one e-mail, Mr, Cashman cxhorts his employees 10

ANSYS s claim that, as CEQ, Mr. Cashman decsn’t know what is
going on at his company 15 hehed by these e-mails, as well as the fact that he was Chief Operating

Otficer 2t around the Lime of the acquisitions.

Given r. Cashman's personal effort 1o his claimed exeuse for not

appcating tor his deposition is nothing less than pretextual S ANSYS claims that he did not show

* The second subpocna was so narrowly Lailored tn response to ANSYSs resistance that nol even
they can claim that any responsive malenal 1s irvelevant to this litigation.

T ANSYS now asserts that Mr. Cashman chose Lo disregard the subpoena because MSC's counsel
could not get “suthority™ to postpone the depositign. This is another falschood. As explained in
MECs opening bricl, MSC's counsel told Mr. 12onovan that they were aillrmatively mstrosted
go torward wilh the deposition as scheduled. MS(’s counsel never said that he could noi get in
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up for s deposition begause he needed time to prepare a scttiement proposal. Thal settlement
proposal was a joke, another litigation ploy just like the one they proposed last December, Indeed,
despite theirinitial representation, that the asking pricc is based on AWSYS’s own assessment of the
rate of retum onl ihvestment, their demands keep frcreasing, as they realize the inpact the il galion
cosls have had on M3C's share valus.

Ag ANSYS™ M Dunbar explained,

Netonly is Mr, Cashman’s reason for failing to show-up lor his deposition pretextual,

it 18 clear that his resistence to providing two days of testimony is designed Lo maximize the

touch with the people whe had authonity to postpone the deposition. In fact, MSC's counsel stated
clearly that MSC cxpressly refused to agree to, and did not conscent Lo, ANSYS's unilateral
nostponement of the deposilion.

ANSYS nexd assor(s thal 1l had some understanding with MSC’s settlement team that Lhey
would consider gettmg authonty for postponing the deposition. What ANSYS fauls Lo acknowledge
15 that no one from MSC ever agreed to postpone the Junc 10" deposition dule, Any notion it may
have had ahint the prospect of pestponing the deposition would have been dispelled after discussing
the matter with MSC’s counsel,

Finally, ANSY S asserts that it was pressed for time and had to make a last minule decision
aboul whether to appear for its depesition. This is also not true. ANSYS's counscl again falsely
stales thal MSC™s counsel retumed Mr. Donovan’s call at 4:00 pm. The correct time line was set
[erth m MSC’s opeming brief, Mr, Donovan initially contacied MSC’s counsel at approximately
200 p.m. and requested a postponement. Mr. Donovan instructed MSC*s counsel to get back to him
wilhinan hour with am answer. At approximately 3:00 pum., MSC s trial counsel told Mr, Dongvan
that the deposition would go forward as scheduled. At that point, Mr. Donovan indicated that Mr.,
Cashman would not attend his deposition, but when pressed atoul whether he would ignore the
outstending subpocna, Mr. Donovan said he wanted to talk with “your colleagues™ [meaning the
WSO representatives at the setilement meeting] hefore making a decision. Ar 3:30, Mr. Dongvan
stated that Mr. Caslunan would not show up (ot the deposidon, and sent a confirmatory fax at 3:57
pm. Seg Junc 7, 2002, 5:57 pm Leiter From 1. Donoevan to C, Kass.,
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cffectivencss of ANSYS's strategy ol providing evasive answers, Dr. Schaeffer’s deposition

Hlustrates this approach. At one point, Dr. SchaelTer — jusi like ANSYS s Mr. Solecki — refused to

answer questions if' it meant agrecing with counsel for MSC in any way, shape, ar form,

This refusal to admit what should be

uncontroverted facts cxtended to denpping the exivtence of a written zgreement with

and re(using to agree with statcimnents
he had written himself* indzed, it took five questions jusi 1o [ind out how he initally got in contact

wiili the FT(C.3

* Cennpare Denial of extstence of writfen agreement wilf
wriiten qureermend :
Compare also refusal (o agree with his own writien staiement, Wil
fiis own wrilten stotement, Schacller Dep. Ex. 1001 {attached as Exhibit 7).

® In response to a simple question aboul whether it was he or the K T'C thar initiated contact, D
Schaeffer played pames until ¢ven his counsc] realized that enough is enough.



Dir. Schaeffer’s evasiveness is not his doing alone. Tt is directly attributable o
ANSYS"s inlerference in the deposition precess. During Dr, Schaeller’s deposition, it became clear
that SAS and ANSYS are hiding behind a girmed-up “joint interest” privilege Lo prevent their
conduct from being disclosed.” And this joint interest extends far beyond simply reaching an
agreement . It goes so far as to involve discussions about how to

give deposilion (eslimony:

" The “joint interest” or “commen interest” privilege does not apply in this case because neither
ANSYS nor SAS are parties w ke suil, ur even “real parfies in interest.” To the contrary, ANSYS
and SAS both style themselves as “neutral” third-pariy fact wimesses. They have no ¢laim against
MSC and they are neither actual nor polential delendants in this litigation. Their attempt 10 asscrt
d curmmon interest privilegs would vitiate the rule, since il wonld permit all witnesses for a party 1o
gelna roomand ceerdinate their testimony Itee [rom any risk of discovery. That is not the law, and
this court showld not embrace such an chsurd proposition. See, e.g., Bowudin v. Thomas, 533 F Supp.
TR0 (5.DALY. [982) ("A lawyer ot group of lawvers can only serve one clicnt. Skould there be

Joint counsel visity then the attorney-clieni privilege obviously does not cover such vivits and the

fawyers involved can be culled upon to testify about wiar was said by peaple other than their own
effenrs. eeedless to say, by eliciting such testimony from all of the lawyvers, all of the conversation
can be discovercd. The only pnvilege available to a lawyer in a4 silation would be their Fifth
Amendment privilege whichmight indicale that ihe clients were being coached wperjure themselves
in a mamer which would not be contradiclory. ™y, Klonoski v Makiab, 953 F.Supp. 425, 427-11
(DNTL1996) (observing that common interestprivilege was not asserted because i was not hetween
partiesto a litipation, and vagne slataments conceming potential fiuture litigation against witnesses
arc insufficient to creals a privilege),



ME, RASS: Justso I'm clcar, {5 titis a discussion rhat invalved -- rhat refated to
this deposition?

MR PORTER: It is g discussion that reloted fo in some way af least frof fhis
deposition, yes,”

* MBC believes that Complaint Counsel
is alzo coordinating with members of the ANSY S/5A S Lockheed parmership a5 well. When counsel
for MSC asked Complaint Counsel’s Perey Bayer whether the FTC was involved incoaching Dr.
Schactfer, Ms, Bayer said, “the FTC docs not coach™ their withesses. When MSC's counse!
tollowed-up by asking whether Complainl Counsel was involyved in preparing theie wilnesses, she
declined to answer, The obvious inlerence 15 that they were, and MSC suspecis that this oflori 15
done through Mr, Nonovar: as the conduit in order to preserve privileee. If is clear from documents
produced to MSC that ANSYS has engaged in off-the-record conversationa with Complaint Counsel,
dating as far back as Decermnber (without MSC's prior knowledge), Mr. Donovan®s, and now SAS s
counscl’s, refusal to sllow MSC to inquire about these effots contacts is ureonscionable.
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Rignificantly, Mr. Porter’s instruction impeded MS3C’s counsel from inquiring into
clearly permissible argas. In Geders, Chief Justice Burger, for & unanimous Court, endorsed cross-
exarlination as the swifl anudote for witness coaching:

“The opposing counscl in the adversary system is not without weapons to cope with
‘coached’ witnesses. A prosecutor may cross-examine a defendant as to the extent
ol any ‘coaching® ... Skiltful cross-examination could develop a record which the
proseculor m closing argument mighl well exploit by rasng questions as to the
defendant's credibiity, 10 developed that delense counsel had m Gel coached the
witness as to how 1o respond....
Geders, 425 U8, at 89-90. see also 75 v, Carriflo, 16 T 3d 1046 (9™ Cir. 19943 (“Croaching is 2
proper subject of impeachment in cross-examinatior.”); Hardaway v. Withrow, 147 F.Supp.2d 697
(E.D Mhch. 20075 (*itis permissible to cross- examing a petitioner abowt whether his orher atlorme y
improperly coached his or her lestimony without vielating either a defendant's right 1o the effective
assislanee of counsel or the allomesy-client privilege.™)

The clloris by Complamt Counsel, ANSYS, and SAS to minimize the extent of their
coordination would be comical, if it weren’t o tragic. Despite thatr claim that this s a newly created
“partnership” or “consortium,” Dr. Schaetfler adnmtted that il has a long hislory, most of which has
hoeen hidden rom MEC™s view, Dt Schaelfer had numerous meetings and conversations with
Complaint Counsel, beginning as early as March 2000,

And 5AS lias mimulaciered evidence to assist the FTC's prosecution of this case. Forexample,

MA S5 business plan, which Complaint Counsel seeks to rely upon in the pre-trial bricfand fndings,

wis created immediately after Complaint Counsel contacted SAS, and was sent (o them shortly aller



it was completed,”  Significantly, T, Schaeffer admitted that the I'TC was the
, aronend

the time the business plan was created:

Of course, when asked about what was said
duriny these conversationy with Complaimt Counsel, I, Schaeffer convenicmly cocld nol recall,

I,




Because ANSYS 15 so heavily involved incompeling againyst MSC and seeking to use
the liizgation Lo , 1t 15 tmperative that Mr. Cashman be deposed.  ANSYS’s efforts
o limit inquiry info ANSYS's e[Torts 10 use ils parinership with SAS and Complaint Counsel by
saying all such information goes to ils “nepolialing siralcey with MSC” is disingenuvus, While
MSL agreed that ANSYS need net produce documents relating to ANSYS's negohiation strategy
with MSC, il never agread to allow ANSYS to withhold information it sharcs with thivd-pariies

regarding how o manipulaie the FIC s proceedings to ANSYS’s advantage. '™

" Sl ficantly, ANSYS now seeks much more than it wants to Ceal a scrious,
if not crushing blow to MSC, sunply beeause il purchased a couple of two “litestyle™ voendors of
Cosmic Nastran-bascd solvers.

¥ Significantly, MSC's agreement was limited to the production of documents, and MSC

specifically reserved its right to ask for this information at a later point, which il did in the
depeattions of Messrs. Wheeler and Dunbar. Morgover, as pointed outin MSC's imitial bnef, MSC
oly agreed to Tl the scope ol s second subpoena, because the ALJ refused o mle on MSC's
mitlial subpoens eitlter ag wrillen or as modified.
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In short, communications with the Complaint Counsel as to what pressure the
partnerslup can colleclively exerl on MSC is not negotiating strategy over the value ol the assels.
It 15 un attempt to whipsaw its promary cotnpetitor vsing the FTC as ils sledge-hammer cotying
puppet.  Neither such conduct, nor ANSY S counsel’s cfforts o coach Dr. SchaelTer, qualily as
negrotiation siratepy o privileged mnfonmation.

As such MSC requests the Court order the following rebief:

v Chrder Mr. Caslunan Lo appear for s deposilion on June 219 and 22

v Order Mr, Cashman (0 answer afl guestions regarding any discussions {hat
ANSYS may have had with SAS or Complaint Counsel; and

. e-open the depogition of Dr. Schacfler and require Dr. SchaelTer wo anywer
guesiions relating 10 s deposilion prepatalion by Mr. Donovan.

In addition, MSC requests that this Court “cortify to the Commission a request that court
chforcement of the subpocna or arder be sought.”™ M3C also respoctlully roquests tial sunctions be

imposed, pursuant te 16 C.F.R. § 3.38%{c) for Mr. Cashman’s failurc to comply with subpocne.

' This brief is not designed to respond dircetly to Complaint Counsel’s Response 1o MSC's
Lnopposed Motion to Amend the Revised Scheduling Order, However, since Complaint Counscl
decided to address both Mr, Cashman’s deposition and the scheduling order in an cmnibus filing,
MSC [eels compelled 1o addreas 1he misstaicments in Complaint Counsel’s bricf,  Complaint
{ounsel tries o characlene MSC™s production as a “damp.”™  But Complaint Coansel fails to
disclose that this is a result of Complant Counsel's overbroad document request, and Complzint
Counsel’s unyielding refusal to agree to any limitation. Complaint Counsel also fails to
acknowledye that, despite the [act MSC's CD production is perlectly acceptable, MSC has
volunleered o give Complant Counsel a searchable data bass lor the entire 127 CD producuien,
Indecd, MEC has been working with the vendor W oblai the [Tes i de Goonal best soticd w
Complaint Counsel’s needs, Finally, Complaint Counscl clzims that MSC failed tw produace certain
documents, But Complaint Counsel omits the most eritical [acls. MSC moved heaven and ceanth
to produce documents on May 28, and In fact produced 394 boxes of documents {zrd 127 Cls,
whichis approximately the cguivalent of anadditional 450 boxes ol documenis }in the course of thix
lligation.  While 1t 15 oue (hat M5C's vendor bad misplaced a number of documents (which
Complaint Counzel [failed o disclose in its briel), Complaint Counsel was well-aware that this was
beyond MSCs control. When MBC found out abow this wgsue, it promplly imformed Complaint
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Respecdlully subimiited,

- S

Tefft W. Smith {Bar No. 45%441)
BMarimichael O, Skubel {Bar No, 294434)
Michael 5. Becker (Rar Wo, 447432)
Calin B, Kass {Bar No, 460630)
Bradford E. Biegon (Bar No. 453766)
Larissa Paule-Carres {Bar No, 467907
KIBKI-AND & LLLIS

635 157 Street, N.W., 127 Floor
Washinglon, DC 20005

{2023 &79-5000 (Phone)

(2023 R79-5200 (Facsimile)

Coansel fur Resporderit
MSC. Software Corporarion

Nated: June 17, 2002

Counsel, and last week, MSC produced an additional 2% CDs. With minor cxeeprions of which
Complaind Counsel 15 avware, MSC has now fully complied with the document request and belicyes
that there i3 no outstanding issue, Morveover, Complaint Coursel certainly was s#of prefudiced by
not receiving the document in Exhibit 1. This document clearly supports MSC’s position that it has
not raizcd prices since the acquisitions.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSTON

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Nacket No, 9249

a corporaton.

)

[FROPOSED] ORDER

IT TS HEREBY ORDERED that Respondent MSC Software Corporation’s
Emergency Motion To Remedy him Cashman’s Refusal To Appear For His Deposttion and
Mation To Reopen Dir. Schaeffer’s Deposition For A Limited Purposc 13 GEANTED.

IT IS HEREBY ORDERED that Tim Cashman wall appear [or deposition beginning
on June 21,2002 and centinuing Lo Jung 22, 2002,

IS NERERY ORDERLED that Jim Cashman will answer all questions reganding
any discussions that ANSYS may have had with SAS or Complaint Counsel.

IT 1S HEREBY ORDERED that the deposition of Dr. Harry Schaeffer be reopened
o permit ¥ 5C to inguire about his deposition preparation by Mr. Donovan,

[T 15 HERLEBY ORDERLED that sanctions be imposed on Mr, Cashman as follows

This Courl HEREBY CERTIFIES (0 the Commission a request that court
caforcement of the subpocna or order be sought.

ORDERED:

D. Michacl Chappell
Date: Administrative Law Judge




CERTIFICATE OF SERVICE

This is 10 certily thai on June 17, 2002, I caused 4 copy of the non-public, redacted non-
public (ANSYS), redacied non-public (SAS) and public versions ol MSC’s Supplement to its
Emergency Mution to Remmedy Jim Cashinan’s Refusal to Appear for His Deposition and Motion

Lo Reopen Br. Schaeffer’s Deposition for a Limited Purpose to be served upon the following
parsons by hand delivery:

Honarahle N, Michael Chappell P. Abbott McCartney, Esq.
Adnunistralive Law Judge Federal Trade Commission
Federal Trade Commission 60| Pennsylvania Avenue, NV,
A0 Pennsylvania Av Avenue, MW, Washington, DC 20580

Washington, 1DC 20580
Karen Mills, Esq.

Righard R, Dagen, Fsq. Federal Trade Commission
Federal Trade Commission 601 Pennsylvania Avenue, NJW.
601 Pennsylvania Avenue, NUW. Washington, 1XC 20580

Washington, DC 20580

and thai I caused a copy of the non-public redacted {SAS) and public versions of MSC's
Supplement 1o 3 Emerpency Motion to Remedy Jim Cashman®s Relugal w Appear for Hisg
Deposition and Motion to Reopen Dr, Schacffer’ s Deposition [or a Limdled Pupose to be served
upon the {following person by facsimile and overnight mail:

Paul Porter, [sq.

Hill, Farrer & Burill LLP

300 South Grand Avenue, 370 Floor
.oz Angeles, Califoria 90071

and that I caused a copy of the non-public redacted {ANSYS) and public versions of MSC's
supplement 1o its Bmerpeney Motion to Remedy Jim Cashman’s Belusal o Appear for Hig
Deposition and Motion to Reopen Dr. Schactler’s Deposition [or 4 Limited Piopose to be served
upon the Mollowing person by facsimile and overmight mail:

Thomas A, Donovan
Kilpatrick & l.ockhart, 1.LIP
Henry W, Oliver Building
535 Smithiicld Street
Iittsburgh, A 15222

Sk o o,

Tedy J- Appnte
K[m&mwb irﬁ
635 15" Street, NW
Washington, D.C. 20005
{2027 §79-5000 (tel.)
{202 §79-3200 (fax)
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